











10. Do assignments with other agencies with the same
hirer count towards the 12-week qualifying period?

An agency worker can qualify for equal treatment after 12 weeks in the same
role with the same hirer, regardless of whether they have been supplied by
more than one agency. All agency workers will be asked about their recent
employment history so that the agency is able to ascertain whether they have
completed part or all of the qualifying period before starting the assignment.

11. What are the rights once the 12-week qualifying
period has been satisfied?

After an agency worker completes the 12-week qualifying period with the
same hirer in the same role, they are entitled to have the same basic terms

and conditions of employment as if they had been employed directly by the
hirer. They are:

« Key elements of pay (i.e. basic pay, overtime payments, shift
allowances, bonus or commission payments that are directly
attributable to the work done by the agency worker)

« Duration of working time (i.e. work the same number of hours
as permanent employees)

« Night Work

« Rest Periods

* Rest Breaks

» Annual Leave

N.B. - In addition, pregnant workers who have completed the 12-week
qualifying period will be entitled to paid time off for antenatal appointments.
Payment must cover the entire appointment including the time taken to
and from the appointment if during assignment hours.

12. What is excluded from the meaning of pay?

There are certain aspects of pay that are provided to employees in recognition
of the long-term relationship between the employer and employee. Agency
workers are therefore not entitled to:



Occupational sick pay (statutory sick pay will not be affected by
the regulations)

*Occupational pensions

*Redundancy pay

*Occupational maternity, paternity and adoption pay (statutory
payments will not be affected by the regulations)

Payments or rewards linked to financial participation schemes
such as share ownership schemes

*The majority of benefits of kind given as an incentive or reward
for long service

*Bonuses that are not directly linked to the contribution of the individual

13. Does equal treatment for pay include pay rises?

The regulations provide that equal treatment extends to terms, which are
ordinarily included in contracts of employment. Therefore, if it is standard
practice across the hirers’ organisation that all employees are contractually
entitled to a pay rise at a particular point in time it is possible that this may
apply to the temporary worker.

14. Are benefits in kind included within the regulations?

Benefits in kind such as company car allowance and health insurance are
not included within the meaning of equal treatment. The principle of equal
treatment has not been extended to incorporate the pay related rights that
are genuinely linked to longer-term reward and retention.

15. How are performance based bonuses monitored?

Agency workers are entitled to the bonus that he or she would have received

it hired directly but this does not mean that the same process for assessing
performance of permanent employees should be used. If bonuses are normally
calculated on the outcome of a performance appraisal system, agency workers
could be assessed by:



*Incorporating the agency workers objectives that assist them in
undertaking their assignment into a simpler system that will enable
the client to assess the agency workers performance.

«Utilise the existing appraisal/feedback systems that are currently in
place with the agency to decide if the agency worker is entitled to a
performance related bonus.

16.How is holiday pay affected by AWR?

All workers have a statutory holiday entitlement to 5.6 weeks per year. This
entitlement includes bank and public holidays. If a hirer gives permanent
employees a more generous contractual leave entitlement, the agency
worker should receive the same enhanced entitlement upon completion of
the 12-week qualifying period.

17.What information must the hirer provide?

Existing legislation requires the hirer to provide certain information including:

o T
o T
o T
o T

d

he identity of the hirer, nature of the business and the location
he start date and the expected duration of the assignment
ne job role and responsibilities

he experience, training and qualifications which the hirer considers
re necessary to work in the position

* Any risks to health and safety
* Any expenses payable by or to the work-seeker

In addition to the above, a hirer will now have to provide the agency with the
following details in order to comply with the regulations:

» The level of basic pay that would have been paid if they were

recruited directly, if and when there are overtime payments and
shift/unsocial hours allowances

» The types of bonus schemes that the hirer operates (and how

L]

individual performance is appraised)

Information on annual pay increments (following the 12 week
qualifying period agency workers are entitled to receive the pay
increment that he or she would have been entitled to if recruited
directly)

If they have any vouchers which have a monetary value

« Annual leave entitlement



18.What do | need to do to ensure that | am
complying with the regulations?

It is important that you talk to your agency, as they will be more than happy
to assist you with your AWR compliance. Undertake a risk assessment and
consider the following:

« List out the current rights enjoyed by both agency workers and
permanent employees within your organisation. This will enable
you to determine if any changes have to be made to equalise terms.

« Consider the necessary ‘day 1' changes. How do your permanent
employees access these benefits? The same access must be granted
to agency workers.

« Keep an eye on the length of assignments to ensure that you are
aware when your agency workers reach their 12-week qualifying
period. This will ensure that you implement any changes to basic
working and employment conditions at the correct point in time.

» Consider the remuneration packages of your permanent employees.
Appraisal processes for agency workers may need to be implemented
to decide on any performance related bonuses they may be entitled to.

Once you understand the changes that will need to be made you will be able
to implement an effective strategy to comply with AWR.

19. Who is liable for a breach in regulations?
The flow of information between hirers and agencies is of absolute importance.

The liability for failure to provide Day 1 entitlements rests with the hirer, as the
agency has no role or influence in delivering these entitlements to the worker.

The liability for failure to provide basic working and employment conditions
can rest with either the hirer or the agency to the extent that each is actually
responsible for the failure. The agency will be able to defend their position
by demonstrating that they have taken reasonable steps to obtain the
hecessary information from their client and then acted reasonably in its
determination of the basic employment and working conditions.



This issue will only become clearer once the employment tribunals start
to consider the liability for any breach in these regulations.

20. Can you avoid giving agency workers equal treatment?

The Agency Worker Regulations are not optional. Clients and agencies must
not try to avoid giving temporary workers equal treatment by rotating their
assignments in an attempt to stop them from completing their qualifying period.

21. What are the anti avoidance provisions?

Anti-avoidance provisions have been implemented to prevent agencies and
hirers repeatedly moving temporary workers between assignments to avoid
the worker accruing their 12-week qualifying period.

Factors that may indicate that assignments have been structured to circumvent
the regulations include:

* The number of assignments
» The length of assignments

» The number of role changes
* The length of break periods

Ultimately it would be up to the Tribunal to decide whether the pattern of
assignments indicate an intention to deprive the worker of his or her rights.
In these circumstances the Tribunal can award the worker compensation of
up to £5,000.

22. What happens if a tribunal upholds an agency workers complaint?

The tribunal will generally award financial compensation and recommend that
the hirer and agency take certain action to remove the adverse effect on the
agency worker. The agency or hirer may incur a financial penalty.

23. How is Sellick Partnership preparing for the introduction of AWR?

Sellick Partnership has established an AWR Committee to create and implement
new processes to aid compliance with the regulations. As well as ensuring that
Sellick Partnership provides both clients and temporary workers with informed,
accurate and compliant solutions to their recruitment requirements.



All Sellick Partnership employees have received training and guidelines
regarding the AWR ensuring the business is up to date with any advances
and changes to the new regulations.

24. Where can | obtain further information on AWR?

If you have any further questions regarding the AWR please contact either
Helen Lacey or Andrea Sin on 0161 834 1642, alternatively e-mail your
question to AWR@sellickpartnership.co.uk.

Alternatively, the full regulations and explanations can be found on the
BIS website www.bis.gov.uk.
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